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UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF TOUROVIA 

502 F. Supp. 3d 347 
March 15, 2013 

 
 

PAUL KELLY, Plaintiff, 
 

v. 
 

OUR LADY OF THE SNOW, AND 
The TOWN BOARD OF the  

TOWN OF CAIRO, TOUROVIA, Defendants. 
 
 

OPINION: 
Grossman, District Judge. 
 
Paul Kelly (“Kelly” or “Plaintiff”) brought 
suit against Our Lady of the Snow (“the 
Church”) alleging that the Church 
terminated him in violation of Tourovia’s 
mandatory child abuse reporting statute, 
T.O. Soc. Serv. Law § 413 (“Mandatory 
Reporting Law”), and against the Town 
Board of Cairo (the “Board”) alleging that 
its practice of opening Board meetings with 
an invocation violates the Establishment 
Clause of the Constitution of the United 
States of America. The parties agree that this 
Court has jurisdiction pursuant to 28 U.S.C. 
§ 1332. The Church has moved for 
Summary Judgment pursuant to Fed. R. Civ. 
P. 56, alleging that, as a matter of law, 
Kelly’s claim cannot succeed because of the 
ministerial exception. See Hosanna-Tabor 
Evangelical Lutheran Church & Sch. v. 
E.E.O.C., 132 S. Ct. 694, 702–09 (2012) 
(affirming the existence of the ministerial 
exception). The Board has also moved for 
Summary Judgment arguing that legislative 
prayers are valid under the Supreme Court’s 
decision in Marsh v. Chambers, 463 U.S. 
783, 797 (1983) (upholding legislative 

prayers). For the reasons discussed below, 
the Defendants’ motions are granted.  
 
FACTUAL BACKGROUND 
 
The Town of Cairo in the State of Tourovia 
holds a weekly town board meeting during 
which public officials are sworn in, public 
comments are made, and the Board votes on 
proposed ordinances and rezoning permits. 
The Board always begins meetings by 
asking the audience to stand up, remove 
their hats and recite the Pledge of 
Allegiance. Often times, Boy Scouts, acting 
as color guard, march the American flag into 
the room. Acting as color guard is one way 
to satisfy a requirement for the Citizenship 
in the Community merit badge, a merit 
badge required to obtain the Eagle Scout 
rank. Since 1992, a board member has asked 
the audience to remain standing after the 
pledge while the “chaplain of the week” 
gives a short “invocation” in order to help 
the Board seek divine guidance.  

 
In 1992, the Board contacted every religious 
congregation in Cairo and asked if they 
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wanted a clergyperson to give an opening 
invocation. Those that agreed were added to 
a list (the “list”). Since then, the Board 
works its way down the alphabetized list as 
the year progresses, calling congregations 
until one agrees to deliver the invocation 
that week. Periodically, the list is updated. 

 
Originally, all the congregations in Cairo 
were Christian and, hence, the list only 
contained Christian ministers. In 1999, a 
Buddhist monastery was built in Cairo, but 
the Abbot, Phap Chieu, declined an 
invitation to give an invocation. As such, the 
monastery was not added to the list. The 
monastery has since changed Abbots but 
was never contacted by the Board again. In 
2004, a coven of Wiccans began meeting in 
Cairo but the coven contains no priest or 
priestess. The Board never contacted this 
group about giving invocations. 

 
The Board has stated that clergypersons 
from any religious congregation in Cairo can 
request to give an invocation and that it has 
never rejected a request by a clergyperson to 
give one. It admits, however, that it has 
never publicized that there is an open 
invitation. As a result, a Christian minister 
has delivered almost every opening 
invocation since 1992. At the last meeting 
before each Christmas, however, the Board 
invites a rabbi from a neighboring town to 
give an opening invocation alongside a 
Christian minister to commemorate both 
Hanukkah and Christmas.  

 
The Board meeting minutes show that two 
thirds of the invocations have referenced 
“Jesus Christ,” “Your Son,” or the “Holy 
Spirit.” The remaining one third have 
contained at least one theistic term such as 
“God” or “Heavenly Father.” 

 
In or about September 2010, Kelly moved to 
Cairo to begin working as a music teacher at 

Cairo’s public High School. Prior to the 
move, Kelly had not attended church since 
he was fourteen years old. However, after 
moving to Cairo, he felt a religious calling 
that propelled him to begin attending 
Sunday services at the Church. He also 
began attending Town Board Meetings. 

 
On or about December 19, 2011, the 
Church’s organist, John Locke, 
unexpectedly passed away. The Church’s 
pastor, Reverend Duncan, told the choir 
director, Robert Lewis (“Lewis”), that he 
had complete discretion to pick any organist 
he thought was capable of playing the music 
for the Christmas Mass on such short notice. 
Lewis called Kelly when he learned that 
Kelly knew how to play the organ. Kelly 
unequivocally agreed to volunteer his 
services. The Church did not reach out to 
anyone other than Kelly about playing the 
organ.    

 
Kelly learned to play the organ while an 
undergraduate student at the Crane School 
of Music in New York. As most organ 
pieces are church music, Kelly learned to 
play the organ primarily by practicing 
church music.  While at Crane, Kelly also 
took a course entitled “Music in Religion.” 

 
After the successful 2011 Christmas Mass, 
Kelly asked Lewis if he could play for the 
Church every Sunday. Lewis immediately 
agreed and also asked Kelly to play 
keyboard for the Church’s young adult 
choir. The choir rehearsed on Saturdays and 
was comprised of congregation members 
between 13 and 17 years of age. Kelly 
agreed.  

 
After the next Sunday’s Mass on January 1, 
2012, Reverend Duncan reprimanded Lewis 
for asking Kelly to volunteer at the Church. 
He stated that he must approve important 
church decisions, such as who will represent 
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the Church as an organist because music is 
essential to conveying the Church’s 
message. However, Reverend Duncan 
ultimately deferred to Lewis’ judgment to 
take on Kelly as an organist. Kelly was 
never informed about this conversation, and 
no one ever expressed any reservations to 
him about him playing for the Church. 

 
Kelly volunteered as an organist until 
November of 2012. It is undisputed that 
Kelly did an excellent job as organ player 
for the Church. Indeed, Church attendance 
increased significantly because congregation 
members enjoyed Kelly’s playing so much. 
While Kelly and the former organist, John 
Locke, played exactly the same pieces, the 
congregation members felt that Kelly’s 
playing was much more expressive than 
John Locke’s.  
 
On October 29, 2012, Hurricane Sandy 
made landfall near Tourovia, and Kelly’s 
home was severely damaged by the storm. 
On November 7, 2012, Kelly informed 
Lewis that he would no longer be able to 
volunteer his time to the Church because he 
needed to take a part-time job to pay for 
repairs. Lewis told Kelly that he could not 
make any promises, but that he would speak 
to Reverend Duncan to see if the Church 
could begin paying Kelly for his services. 
As a result, Kelly did not seek a part-time 
paying job.  

 
At first, Reverend Duncan was opposed to 
paying Kelly. He believed that the Church 
should only pay individuals who were so 
essential to the Church and its mission that 
the Church could not afford to lose them. 
Lewis argued that Kelly’s organ playing was 
far superior to John Locke’s and that choir 
singers had even commented that they felt 
closer to God as a result of Kelly’s playing. 
In addition, because proficient organists are 

rare, the Church, Lewis argued, could not 
afford to lose Kelly.  

 
Reverend Duncan agreed that the services of 
a talented organist were essential to the 
Church’s tradition of using music to convey 
its message and, as such, began to pay 
Kelly. While Kelly never signed a contract 
of employment, Kelly and Lewis understood 
that Kelly’s only duties would be to play for 
Saturday choir rehearsals and Sunday Mass, 
and that the Church would no longer pay his 
salary once he fully recovered from 
Hurricane Sandy. Kelly’s job description on 
the Church’s payroll and on his checks was 
“Church Organist.” In addition, he 
continued to report directly to Lewis.  

 
On January 11, 2013, Lewis called Kelly to 
cancel the young adult choir rehearsal on 
January 12 because he was feeling sick. 
When Kelly said he could conduct the 
rehearsal on his own, Lewis agreed and 
enumerated for Kelly those pieces he wanted 
the choir to practice. 

 
During the January 12, 2013 rehearsal, Kelly 
rehearsed the pieces just as Lewis instructed 
him to. As Kelly was walking to his car at 
the end of the night, one of the young men 
from the choir, C.G., approached Kelly. 
C.G. told Kelly that he had passed by Lewis’ 
office the week before and thought he saw 
Lewis engaged in a sexual act with a 15 year 
old girl in the choir, A.L.  

 
On January 13, 2013, Kelly privately told 
Reverend Duncan what C.G. had told him. 
Reverend Duncan told him he would look 
into the matter immediately but asked Kelly 
not to tell anyone else. He explained that the 
Church’s policy was to try to handle 
problems internally first in order to keep “a 
more harmonious religious community.”  
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On January 15, 2013, Kelly called Reverend 
Duncan to ask if anything had been done 
since their meeting on January 13. Kelly was 
only told that it had become a confidential 
internal matter. Kelly alleges that 
immediately after his conversation with 
Reverend Duncan, his concern about the 
situation grew. On January 16, 2013, Kelly 
called the Tourovia State Central Register of 
Child Abuse and Maltreatment and told it 
everything C.G. had told him. 

 
On January 17, 2013, Child Protective 
Services (“CPS”) workers arrived at the 
Church to begin their investigation. They 
interviewed employees of the Church, along 
with congregation members. CPS learned 
that the Church had already conducted a 
thorough investigation of its own, had found 
that the allegations by C.G. were unfounded, 
and had reported its findings to CPS. After 
its own investigation, CPS agreed that the 
allegations by C.G. were unfounded. CPS 
later determined that while Kelly was under 
a legal obligation to report the abuse to CPS, 
the Church had acted appropriately when it 
chose to investigate the matter internally 
while simultaneously reporting the results of 
its investigation to CPS. 

 
Reverend Duncan stated that the 
investigation by CPS has resulted in 
embarrassment to the Church and a lack of 
confidence in the Church by some 
congregation members. As a result of the 
incident, Reverend Duncan fired Kelly on 
January 22, 2013 and told Kelly that he 
violated the Church’s policy of handling 
such matters internally.  

 
As a result, Kelly was unable to raise the 
remaining $150,000 he needed to repair his 
house and was forced to sell it at a reduced 
price. He is now living in New York with 
family and commutes to Cairo daily for 
work. Kelly also stated that he lost faith in 

Christianity after he was terminated and 
began attending weekly meditations at the 
Buddhist monastery in Cairo.  

 
At the opening of Cairo’s Town Board 
meeting on February 5, 2013, which Kelly 
attended, Reverend Duncan delivered the 
opening invocation. Duncan began his 
invocation with, “Let us pray,” and then 
proceeded to give thanks to “the Almighty.” 
Reverend Duncan concluded the invocation 
with, “We ask this in the name of Jesus 
Christ.” Members of the audience, including 
the Board, stated, “Amen,” and many Board 
members crossed themselves before sitting 
down.  

 
After the meeting, Kelly complained to the 
Board about the content of the invocation, 
stating that he found it offensive. The Board 
explained that it had no policy regarding the 
language of the invocations. It only required 
that the invocations be directed at helping 
the Board seek divine guidance. When Kelly 
asked if he could give an opening 
invocation, the chairman of the Board, Jim 
Renning, told him that only clergy members 
were allowed to do so. 

 
The following week, Paul Kelly, again, 
complained to the Board about the content 
of the opening invocation. When his 
complaint went unanswered, Kelly wrote a 
letter to the Board alleging that its practice 
was unconstitutional. In response, Jim 
Renning called Cairo’s Buddhist monastery 
to inquire whether anyone there would want 
to deliver an invocation. However, the call 
was made during a silent retreat, so no one 
answered the phone. Renning did not leave a 
message or try to contact the monastery 
again. However, Renning did begin to tell 
invocation-givers not to make any reference 
to Jesus Christ or God during the invocation. 
While most of the religious leaders adhered 
to these directions, Reverend Duncan, at the 
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Church’s direction, continued to use Christ’s 
name when he gave invocations. Despite 
continued protests by Kelly, the Board 
continued to invite the Church to give 
invocations and never reprimanded it for 
Duncan’s language. In addition, Renning 
continued to ask the audience to remain 
standing while the “chaplain of the week” 
gave a short “invocation.” Board members 
also continued to say “amen” and to cross 
themselves at the end of the invocations. 

 
Kelly brought suit against the Church 
claiming that his termination was unlawful 
because the Tourovia Mandatory Reporting 
Law makes it illegal for an employer to fire 
an employee for reporting an allegation of 
child abuse. See T.O. Soc. Serv. Law § 
413(b) (stating that a private institution shall 
not take retaliatory personnel action against 
an employee who reported abuse). Kelly 
also brought suit against the Board alleging 
that its practice of opening Board meetings 
with an invocation violates the 
Establishment Clause of the Constitution.  
 
The Church moved for summary judgment 
claiming that judgment in the Church’s 
favor is warranted as a matter of law 
because this matter falls within the 
ministerial exception. The Board has also 
moved for Summary Judgment arguing that 
legislative prayers are valid under the 
Supreme Court’s decision in Marsh v. 
Chambers, 463 U.S. 783, 797 (1983). 

 
DISCUSSION 
 
I. The Ministerial Exception 

 
It has long been recognized by the circuit 
courts that there exists a “ ‘ministerial 
exception,’ grounded in the First 
Amendment, that precludes application of 
[employment discrimination] legislation to 
claims concerning the employment 

relationship between a religious institution 
and its ministers.” Hosanna–Tabor, 132 S. 
Ct. at 705. Recently, in Hosanna-Tabor, a 
unanimous Supreme Court, addressed the 
issue for the first time and “agree[d] that 
there is such a ministerial exception.” Id. at 
706. The Court held that the “Religion 
Clauses bar the government from interfering 
with the decision of a religious group to fire 
one of its ministers.” Id. at 702. 
 
However, the Court refused to adopt a “rigid 
formula” in determining when the exception 
applies. Id. at 707. What is clear from the 
decision is that the exception will only apply 
if two criteria are met: (1) the defendant is a 
church; and (2) the plaintiff is a minister. Id. 
at 706. In such a situation, any employment 
decision by a court would “interfere[] with 
the internal governance of the church, 
depriving the church of control over the 
selection of those who will personify its 
beliefs.” Id. 

A. The Parties Have Stipulated that Our 
Lady of the Snow is a Church Within 
the Meaning of the Exception. 
 

As a preliminary matter, the parties have 
stipulated that Our Lady of the Snow is a 
church within the meaning of the ministerial 
exception. There is no reason to doubt this 
contention.   

 
B. Paul Kelly is a Minister 
 
The Supreme Court made it clear that there 
is no “rigid formula” for determining who is 
a minister within the meaning of the 
ministerial exception. Hosanna-Tabor,  
132 S. Ct. at 707. Nonetheless, Plaintiff 
wishes for us to adopt a multi-factor test to 
apply when asking who is a minister within 
the meaning of the exception. Specifically, 
Plaintiff urges this Court to create a rule 
whereby a person could be considered a 
minister only if he meets three criteria: (1) 
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he is given a formal title; (2) he is trained as 
a minister; and (3) he performs important 
religious functions within the church. In 
support of his proposition, Plaintiff points to 
selective language from the decision in 
Hosanna-Tabor: “In light of these 
considerations—the formal title given Perich 
by the Church, the substance reflected in 
that title, her own use of that title, and the 
important religious functions she performed 
for the Church—we conclude that Perich 
was a minister covered by the ministerial 
exception.” 132 S. Ct. at 708. 
 
Plaintiff’s argument is unavailing. Not only 
would such a test run counter to the Court’s 
determination that there is no “rigid 
formula” for the ministerial exception, but it 
would also, in itself, be a violation of the 
Free Exercise and Establishment Clause of 
the Constitution. As stated by Justice Alito 
in his concurring opinion in Hosanna-Tabor, 
“Because virtually every religion in the 
world is represented in the population of the 
United States, it would be a mistake if the 
term ‘minister’ or the concept of ordination 
were viewed as central to the important 
issue of religious autonomy that is presented 
in cases like this one.” 132 S. Ct. at 711 
(Alito, J., concurring). 

That is not to say, however, that the 
Supreme Court has left the courts with no 
guidance. The Court noted that the 
exception is not limited to those who 
perform exclusively religious functions. Id. 
at 708 (majority opinion). Nor is it limited to 
only the head of the congregation. Id. at 707. 
Finally, the Court held that the exception 
covered the plaintiff in Hosanna-Tabor only 
after reviewing “all the circumstances of her 
employment.” Id. It is therefore clear from 
the decision in Hosanna-Tabor that courts 
are to proceed on a case-by-case basis when 
determining who is a minister within the 
meaning of the exception.  

Here, it is clear that Kelly falls within the 
ministerial exception. Kelly argues, in part, 
that he merely played the organ at Mass and 
at choir rehearsals, jobs that were not 
religious in nature. The Church argues that 
the term “minister” covers all employees of 
the Church because all employees convey 
the message of the Church. We refuse to 
adopt either Kelly’s narrow definition of 
“minister,” or the Church’s exceedingly 
broad definition. The Supreme Court has 
stated that the exception is not limited to 
those who perform exclusively religious 
functions, but it also implied that, under 
circumstances different from those presented 
in Hosanna-Tabor, the plaintiff there would 
not have been considered a minister. 
132 S. Ct. at 707. 

Music is an integral part of the celebration 
of Mass. See Cannata v. Catholic Diocese of 
Austin, 700 F.3d 169, 177 (5th Cir. 2012) 
(“The Church believes that music in the 
liturgy is sacred and has ritual and spiritual 
dimensions. Music enhances the prayer that 
occurs in the Catholic Mass by enriching its 
elements.”). Since Kelly provided such an 
integral and sacred service to the Church, he 
falls within the definition of a minister for 
purposes of the ministerial exception. See 
Tomic v. Catholic Diocese of Peoria, 442 
F.3d 1036, 1041 (7th Cir. 2006), abrogated 
on other grounds by Hosanna-Tabor, 132 S. 
Ct. 694 (finding that a church organist was a 
minister). In addition, the Church has stated 
that it considers Kelly to be a minister and it 
would be improper for this Court to second-
guess that determination. The First 
Amendment gives religious organizations 
the autonomy to decide for themselves who 
is a minister. 
 
This Court agrees with the Church’s 
argument that since Kelly is a minister, any 
analysis by this Court into the Church’s 
decision to fire him would “interfere[] with 
the internal governance of the church, 
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depriving the church of control over the 
selection of those who will personify its 
beliefs.” 132 S. Ct. at 706. Such a result 
could not stand under the Free Exercise and 
Establishment Clause of the First 
Amendment. After all, “[o]f crucial 
significance to the singular freedom 
ascribed to religion in the United States is 
religious institutions' ability to select 
‘ministers.’” Mark E. Chopko & Marissa 
Parker, Still A Threshold Question: Refining 
the Ministerial Exception Post-Hosanna-
Tabor, 10 First Amend. L. Rev. 233 (2012). 
It is irrelevant, as the Church correctly 
notes, whether or not Kelly was fired for 
religious reasons. 132 S. Ct. at 790 (“The 
purpose of the exception is not to safeguard 
a church’s decision to fire a minister only 
when it is made for a religious reason.”). 
The decision to control who will minister on 
the Church’s behalf is the Church’s alone. 
Id. 
 
II. Cairo Town Board Meetings 
 

We next turn our attention to the question of 
whether the Town Board’s practice of 
beginning Board meetings with an 
invocation violates the Establishment Clause 
of the First Amendment. Kelly argues both 
that the Board’s procedure for selecting 
invocation-givers unconstitutionally prefers 
Christianity to other faiths and that the 
prayers themselves are impermissibly 
sectarian. For the reasons set forth below, 
this Court disagrees. 
  
This Court’s decision must be controlled by 
the Supreme Court’s only case to deal with 
legislative prayers, Marsh v. Chambers, 463 
U.S. at 797. See Snyder v. Murray City 
Corp., 159 F.3d 1227, 1232 (10th Cir. 1998) 
(en banc) (“[T[he mainline body of 
Establishment Clause case law provides 
little guidance . . . [for challenges to 
legislative prayers. The] decision, instead, 

depends on [the circuit’s] interpretation of 
the holding in Marsh.”). Marsh dealt with 
the Nebraska legislature’s practice of 
beginning each session with a prayer by a 
state-paid chaplain. Id. at 784. Although the 
chaplain was chosen biennially, the 
legislature’s chaplain had been the same 
Presbyterian minister for the sixteen years 
leading up to the Marsh decision. Id. at 785. 
The Court of Appeals applied the Lemon test 
and found the practice unconstitutional. 
Chambers v. Marsh, 675 F.2d 228, 233–35 
(8th Cir. 1982) rev'd, 463 U.S. 783. The 
Supreme Court, however, did not assess the 
Establishment Clause challenge to the 
legislative prayers under the Lemon test. 463 
U.S. at 797 (Brennan, J., dissenting). 
Instead, the Court summarized our nation’s 
long tradition of allowing legislative 
prayers. 463 U.S. at 792. Of particular 
importance to the Court was the fact that the 
First Congress, which was comprised of 
many of the same men who wrote the 
Establishment Clause, also opened with a 
legislative prayer. Id. at 788. This reveals 
that the drafters never intended for the 
Establishment Clause to prohibit legislative 
prayers. Id. at 790. Based on this long 
“tolerable acknowledgement” of our 
nation’s widely held beliefs, the Court found 
that using a clergyman of only one 
denomination for sixteen years did not itself 
violate the Establishment Clause without a 
showing of an impermissible motive. Id. at 
792, 793-94. As far as the content of the 
prayers was concerned, the Court held that 
“[t]he content of the prayer is not of concern 
to judges where, as here, there is no 
indication that the prayer opportunity has 
been exploited to proselytize or advance any 
one, or to disparage any other, faith or 
belief.” Id. at 794-95. As the Nebraska 
legislature did not violate either of these 
principles, the Court found that there was no 
Establishment Clause violation. Id. at 795. 
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The facts of this case are not materially 
different from the facts in Marsh. While it is 
true that the majority of the invocation-
givers at the Board meetings were Christian, 
this practice is more inclusive than a 
practice, such as the one in Marsh, that 
utilizes the same Presbyterian minister for 
sixteen years. In addition, it cannot be 
argued that the Board’s selection process is 
motivated by an impermissible motive. The 
selection of invocation-givers is not limited 
by denomination, but is instead open to the 
leaders of any congregation in the Town of 
Cairo regardless of religion. There is 
nothing impermissible about limiting the 
invocation-givers to congregations within 
Cairo’s borders, as it demonstrates only the 
Board’s desire to foster community 
involvement and unity. Furthermore, since 
the Supreme Court ruled that the Nebraska 
legislature’s decision to appoint the same 
chaplain for sixteen years was not motivated 
by an impermissible motive, then surely 
Cairo’s practice of reaching out to all 
religious leaders in Cairo regardless of 
religion cannot, by itself, be said to be 
motivated by an impermissible motive 
simply because mostly Christians delivered 
the invocations. As such, the Board’s 
chaplain selection process was not 
motivated by an impermissible motive and, 
therefore, does not violate the Establishment 
Clause. 
 
It would be inappropriate for this court to 
concern itself with the content of the 
invocations at issue because “there is no 
indication that the prayer opportunity has 
been exploited to proselytize or advance any 
one, or to disparage any other, faith or 
belief.” 463 U.S. at 794-95. First, the Board 
never asked the invocation-givers to invoke 
Jesus Christ. The decision to do so was 
made entirely by the invocation-givers 
themselves. In fact, more recently the Board 
asked the invocation-givers not to invoke 

Christ, in order to make the invocations 
more inclusive. One of our sister courts, in 
dealing with facts similar to the ones at bar, 
found that such a practice does not 
proselytize or advance any one religion. See 
Simpson v. Chesterfield Cnty. Bd. of Sup'rs, 
404 F.3d 276, 284 (4th Cir. 2005) (finding 
that a county did not advance one religion 
over others when the county “never insisted 
on the invocation of Jesus Christ by name     
. . . and requested that invocations refrain 
from Christ’s name.”). In addition, while the 
Board did allow invocation-givers to invoke 
Christ if they chose, this is merely a 
“tolerable acknowledgment of beliefs widely 
held among the people of this country” and 
cannot be viewed as an attempt by the Board 
to proselytize or advance Christianity. 463 
U.S. at 792. Secondly, it cannot be said that 
the Board is proselytizing or advancing 
Christianity when the Board itself is not 
giving the invocations. All the invocations 
were given by community members who are 
congregation leaders and not by Board 
members themselves. Furthermore, these 
invocation-givers were not paid for their 
services as was the chaplain in Marsh. Since 
the paid prayers in Marsh were not found to 
proselytize or advance any one religion, then 
it cannot be said that the Board’s unpaid 
invocations do. Finally, it is important that 
the Board’s policy was to have the 
invocations directed at providing divine 
guidance to the Board. Since the invocations 
were not directed at the audience itself, it is 
hard to argue that the Board was attempting 
to proselytize or advance Christianity. See 
Simpson, 404 F.3d at 284 (finding that 
legislative prayers for the benefit of the 
board “embodies the principle that religious 
expression can promote common bonds 
through solemnizing rituals, without 
producing . . . divisiveness . . ..”). 

While Kelly argues in his brief that cases 
decided after Marsh, such as Allegheny v. 
ACLU, must control this Court’s decision, 
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his reliance on Allegheny is misplaced. See 
Cnty. of Allegheny v. Am. Civil Liberties 
Union Greater Pittsburgh Chapter, 492 U.S. 
573, 109 S. Ct. 3086, 106 L. Ed. 2d 472 
(1989). As discussed supra, Marsh is the 
only decision by the Supreme Court to 
directly deal with legislative prayers. To the 
extent that Allegheny appears to limit 
Marsh’s holding to non-sectarian 
invocations, see 492 U.S. at 603, the Court 
made it clear recently that it still adheres to 
the belief that our nation’s religious 
traditions can legitimize sectarian references 
by the government, Van Orden v. Perry, 545 

U.S. 677, 125 S. Ct. 2854, 2856, 162 L. Ed. 
2d 607 (2005) (holding constitutional a 
display of the Ten Commandments on the 
grounds of a state capitol). As such, this 
Court’s reliance on Marsh is proper.  

CONCLUSION 

For the foregoing reasons, the Defendants’ 
motions for summary judgment must be 
granted.  
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UNITED STATES COURT OF APPEALS FOR THE 
TWELFTH CIRCUIT 

963 F.3d 1125 
June 1, 2013 

 
 

PAUL KELLY, Plaintiff-Appellant, 
 

v. 
 

OUR LADY OF THE SNOW, AND  
The TOWN BOARD OF the  

TOWN OF CAIRO, TOUROVIA, Defendants-Appellees. 
 

 
OPINION: 
ROONEY, Circuit Judge. 
 
Paul Kelly (“Kelly” or “Appellant”) brought 
suit against Our Lady of the Snow (“the 
Church”), alleging that the Church 
terminated him in violation of Tourovia’s 
mandatory child abuse reporting statute, 
T.O. Soc. Serv. Law § 413 (“Mandatory 
Reporting Law”). The Church contended 
that Kelly did not establish a genuine issue 
of material fact and that, in any event, the 
claim was barred by the ministerial 
exception. See Hosanna-Tabor Evangelical 
Lutheran Church & Sch. v. E.E.O.C., 132 S. 
Ct. 694, 702–09 (2012) (affirming the 
existence of the ministerial exception). Kelly 
also brought suit against the Town Board of 
Cairo (the “Board”) alleging that its 
legislative prayer practice violates the 
Establishment Clause. The Board argued 
that Marsh v. Chambers validates the 
practice. The district court agreed with the 
Appellees and granted their motions for 
Summary Judgment pursuant to Fed. R. Civ. 
P. 56. This appeal presents the first 
opportunity for this Court to address these 
issues in light of Hosanna–Tabor and 

Marsh. For the reasons set forth below, we 
REVERSE the judgment of the District 
Court. 
 
FACTUAL BACKGROUND 
 
The facts presented in the opinion by the 
District Court for the Eastern District of 
Tourovia in Kelly v. Our Lady of the Snow, 
and The Town Board of the Town of Cairo, 
Tourovia, 502 F. Supp. 3d 347 (E.D.T.O. 
2013), are adopted and incorporated by 
reference. 
 
DISCUSSION 
 
I. The Ministerial Exception  

 
a. Paul Kelly is Not a Minister  

 
After the Supreme Court’s recent decision in 
Hosanna-Tabor, it is clear that there is a 
ministerial exception “that precludes 
application of employment discrimination 
legislation to claims concerning the 



Page	  12	  of	  18	  
 

employment relationship between a religious 
institution and its ministers.” Hosanna–
Tabor, 132 S. Ct. at 705 & n. 2. While the 
Supreme Court refused to adopt a rigid test 
for determining who is a minister within the 
meaning of the exception, the Court did 
consider several factors that lower courts 
should also consider when asking whether 
an employee of a church is a minister. Id. at 
708. The Church argues that the Court never 
laid out a set of factors, and that doing so 
violates the Free Exercise and Establishment 
Clauses of the Constitution. This Court does 
not agree. The Church’s interpretation of 
Hosanna-Tabor minimizes the Supreme 
Court’s efforts to give guidance on this 
critical issue. 
 
We turn now to the facts from Hosanna-
Tabor that the Supreme Court relied on in 
reaching the conclusion that the plaintiff was 
a minister. Based on those facts, it is clear 
that when determining whether a plaintiff is 
a minister, courts must look at six factors: 
(1) whether the plaintiff was given a formal 
title; (2) whether he was trained as a 
minister; (3) whether he performed 
important religious functions within the 
church; (4) whether he was commissioned; 
(5) whether lay persons at the church 
performed the same religious duties as the 
plaintiff; and (6) the amount of secular 
duties the plaintiff had in comparison to the 
amount of religious duties. Hosanna–
Tabor, 132 S. Ct. at 708-09. A court must 
then weigh these factors against each other 
to determine whether the plaintiff is a 
minister within the meaning of the 
exception. No one factor can be 
determinative. See id. (describing the 
ministerial exception).  
 
Here, it is clear that Kelly was not a minister 
within the meaning of the ministerial 
exception. First, unlike the plaintiff in 
Hosanna-Tabor, the plaintiff here was not 

given a ministerial title. Instead, Kelly was 
simply referred to as the Church organist. 
This is important because it reveals that the 
Church itself never considered Kelly to be a 
minister. Second, while Kelly did study 
some religious music in college, he did not 
undergo the kind of training that the plaintiff 
in Hosanna-Tabor did. It would be difficult 
to argue that he was trained to be a minister.  
 
Although it could be argued that the third 
factor weighs in favor of the Church because 
music is an important medium in which 
churches convey their religious message, 
Cannata v. Catholic Diocese of Austin, 700 
F.3d 169, 177 (5th Cir. 2012) (“Music 
enhances the prayer that occurs in the 
Catholic Mass by enriching its elements.”), 
it could hardly be said that Kelly’s function 
was a sufficiently important one. Unlike the 
plaintiff in Hosanna-Tabor, Kelly did not 
teach students religion four times a week or 
lead them in prayer three times a day. See 
132 S. Ct. at 700. Kelly merely played the 
organ and keyboard twice a week. 
Therefore, Kelly did not perform an 
important religious function within the 
Church.  
 
Fourth, Kelly was not commissioned, which 
weighs against a finding that he is a 
minister. It could be argued that the fifth 
factor weighs in favor of the Church because 
no one else besides Kelly plays the organ for 
the church. However, the organ is a difficult 
instrument to master so it is unlikely that 
there was anyone else at the Church who 
could play the organ. Indeed, in December 
2011, the Church had to ask Kelly to play 
the organ because no one else at the Church 
could. The fifth factor, therefore, does not 
support the Church’s position. Similar to the 
third factor, the sixth factor does not favor 
the Church because Kelly merely played the 
organ and keyboard.  
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Balancing these factors against each other, 
this Court finds that Kelly is not a minister 
within the meaning of the ministerial 
exception. See Archdiocese of Washington v. 
Moersen, 925 A.2d 659, 670 (Md. 2007) 
(holding that a church organist was not a 
minister). The District Court erred in its 
decision to the contrary and, in doing so, 
essentially ordained Kelly as a minister. 

 
b. The Ministerial Exception Does Not 

Apply to Mandatory Reporting 
Laws 

 
Even if we were to assume that Kelly is a 
minister within the meaning of the 
ministerial exception, summary judgment in 
favor of the Church would still be 
unwarranted. The District Court assumed, 
and the Church argues, that under Hosanna-
Tabor a court can never judge whether the 
firing of a minister is legal. Hosanna-Tabor 
cannot be read so broadly. The Supreme 
Court specifically stated: “Today we hold 
only that the ministerial exception bars [an 
employment discrimination suit]. We 
express no view on whether the exception 
bars other types of suits . . ..” 132 S. Ct. at 
710. 

In addition, the reason behind the ministerial 
exception is to prevent “interfere[nce] with 
the internal governance of the church . . ..” 
Id. at 706. Where a plaintiff’s claims, like 
the ones here, are secular and can be 
resolved without resort to any religious 
testimony or differences of opinion, then the 
ministerial exception is not 
applicable.  Minker v. Baltimore Annual 
Conf., 894 F.2d 1354, 1359–60 (D.C. Cir. 
1990) (allowing claim arising from oral 
contract between church and pastor if claim 
was provable without inquiring into church 
doctrine); Laura L. Coon, Note, Employment 
Discrimination by Religious Institutions: 
Limiting the Sanctuary of the Constitutional 

Ministerial Exception to Religion-Based 
Employment Decisions, 54 Vand. L. Rev. 
481, 485 (2001) (“[T]he standard for 
determining whether a court should 
adjudicate a particular employment 
discrimination case involving a religious 
organization should focus on whether the 
court would have to examine religious 
doctrine or practice in order to resolve the 
particular claim.”). 
 
Furthermore, as a state court has recently 
recognized: 

[A]t oral argument in Hosanna–
Tabor, Justice Sotomayor 
offer[ed] a hypothetical: what 
about a teacher who is fired by a 
religious employer for reporting 
sexual abuse to the government? 
and [c]ounsel for Hosanna–Tabor 
reluctantly responded that should 
a case like that arise, it would be 
appropriate for the Court to carve 
out a child-abuse reporting 
exception to the ministerial 
exception.  

 
Ballaban v. Bloomington Jewish Cmty., Inc., 
982 N.E.2d 329, 338 (Ind. Ct. App. 2013) 
(citation omitted) (internal quotation marks 
omitted). 
 
As such, we hold today that the ministerial 
exception does not allow a Church to fire a 
minister for complying with a mandatory 
child abuse reporting statute that states, like 
the one at issue here does, that an employer 
cannot fire an employee for complying with 
the reporting requirements. See T.O. Soc. 
Serv. Law § 413(b) (stating that a private 
institution shall not take retaliatory 
personnel action against an employee who 
reported abuse). As the Church itself has 
conceded, the firing of Kelly under similar 
circumstances, but where the employer was 
a private corporation, would definitely have 
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violated § 413(b) of Tourovia’s Mandatory 
Reporting Law. The Church cannot be 
shielded from liability simply because it is a 
religious organization. Doing so would 
discourage Church employees from 
reporting sexual abuse to state agencies. 
This is contrary to the public policy of the 
United States.  
 
As such, even if Kelly was a minister within 
the meaning of the ministerial exception, the 
firing of him by the Church is not protected 
by the ministerial exception. 
 
II. Legislative Prayer 

 
Kelly next challenges the Town Board’s 
practice of beginning Board meetings with a 
legislative prayer. First, Kelly alleges that 
the Board’s procedure for selecting 
chaplains to deliver the prayers 
unconstitutionally prefers Christianity to 
other faiths. Secondly, he alleges that the 
prayer practice is impermissibly sectarian. 
 
Our analysis begins, of course, with Marsh 
v. Chambers, the only decision rendered by 
the Supreme Court to date that deals with 
the question of the constitutionality of 
legislative prayers. While the Supreme 
Court has traditionally applied the Lemon 
test in Establishment Clause cases, the Court 
carved out an exception to the test’s 
application in Marsh when it declined to 
apply the test to a question of the 
constitutionality of the Nebraska 
legislature’s legislative prayer practice. 
Marsh v. Chambers, 463 U.S. 783, 797 
(1983) (Brennan, J., dissenting). Instead, the 
Court undertook a historical analysis of our 
nation’s long tradition of legislative prayer. 
463 U.S. at 792. The Court concluded that 
the practice at issue in Marsh was not an 
endorsement of religion, but was merely a 
“tolerable acknowledgement of beliefs 
widely held among our citizens.” Id. In 

reaching its conclusion, the Court held that 
the process that the legislature used to select 
a clergyman did not violate the 
Establishment Clause because there was no 
showing of an impermissible motive. Id. at 
793-794. Similarly, the Court also held that 
the content of legislative prayers is not a 
concern to courts where there is no 
indication that the prayer is used to 
proselytize or advance any one, or to 
disparage any other, faith or belief. Id. at 
794-795. 
 
The Court in Allegheny construed the 
decision in Marsh as establishing that 
legislative prayers may violate the 
Establishment Clause if they invoke 
particular sectarian beliefs. Cnty. of 
Allegheny v. Am. Civil Liberties Union 
Greater Pittsburgh Chapter, 492 U.S. 573, 
603, 109 S. Ct. 3086, 3106, 106 L. Ed. 2d 
472 (1989) (citing Marsh, 463 U.S. at 793, 
n. 14). In Allegheny, the Court rejected an 
argument that Marsh validates a city’s 
crèche display. 492 U.S. at 602. To the 
contrary, the Court held that “history cannot 
legitimate practices that demonstrate the 
government’s allegiance to a particular sect 
or creed.” Id. at 603. According to the Court, 
any government practice “that ha[s] the 
effect of affiliating the government with any 
one specific faith or belief” violates the 
Establishment Clause, notwithstanding the 
acceptance of that practice for the past 200 
years. Id. (citing Marsh 463 U.S. at 794-
795). The Court noted that the prayers in 
Marsh did not violate this principle because 
the chaplain had removed all reference to 
Christ. 492 U.S. at 603 (citing Marsh, 463 
U.S. at 793, n.14).  
 
Here, Kelly urges this court to adopt a test 
that simply asks if a prayer is sectarian or 
nonsectarian. He believes that this rule is 
justified since Marsh held that a 
nonsectarian legislative prayer was 
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constitutional and Allegheny suggested that 
a sectarian legislative prayer might violate 
the Establishment Clause. Marsh and 
Allegheny cannot be read so narrowly. After 
all, if every sectarian legislative prayer were 
ruled to be unconstitutional, it would 
effectively create a state-imposed 
requirement that all legislative prayers be 
nonsectarian. This in itself would violate the 
Establishment Clause. See Engel v. Vitale, 
370 U.S. 421, 425, 82 S. Ct. 1261, 1264, 8 
L. Ed. 2d 601 (1962) (“The constitutional 
prohibition against laws respecting an 
establishment of religion must at least mean 
that in this country it is no part of the 
business of government to compose official 
prayers for any group of the American 
people to recite as a part of a religious 
program carried on by government.”).  
 
The Board, on the other hand, argues that, 
notwithstanding the language in Allegheny, 
Marsh established that all legislative prayers 
are constitutional. In support of this 
contention, the Board draws the court’s 
attention to Van Orden v. Perry where the 
Court validated a display of the Ten 
Commandments outside a state courthouse 
without ever asking if the display effectively 
affiliated the government with a particular 
religion. Van Orden v. Perry, 545 U.S. 677, 
125 S. Ct. 2854, 162 L. Ed. 2d 607 (2005). 
The Court held that “[s]imply having 
religious content or promoting a message 
consistent with a religious doctrine does not 
run afoul of the Establishment Clause.” Id. 
at 690 (citations omitted). In validating the 
display, the Court instead relied, once again, 
on our nation’s long tradition of 
accommodating religion. Id. at 678-679. 
However, the Board’s reliance on Van 
Orden misses the mark. As Marsh remains 
the only Supreme Court case that has dealt 
with the constitutionality of legislative 
prayers, the decision in Marsh must control 
our decision today. Since Allegheny directly 

interpreted the portions of Marsh that are 
relevant to this decision, our understanding 
of Marsh must be viewed through the lens of 
the decision in Allegheny.  
 
As such, this Court must ask today whether 
the Board’s practice, viewed in its totality by 
a reasonable observer, has the “effect of 
affiliating the government with any one 
specific faith or belief.” Allegheny, 492 U.S. 
at 603. Marsh and Allegheny make it clear, 
however, that a Judeo-Christian legislative 
prayer that does not refer to Christ does not, 
by itself, fail this test. Id. (citing Marsh, 463 
U.S. at 793, n.14).  
 
First, it is clear here that a reasonable 
observer looking at the process that the 
Board uses to select their chaplains would 
believe that the Board is affiliated with 
Christianity. By inviting only chaplains from 
congregations that exist within Cairo’s 
borders, the Board has all but ensured that 
only Christians will be invited to give an 
opening invocation. The fact that the Board 
briefly reached out to a Buddhist monastery 
does nothing to alter an outsider’s belief that 
the Board is affiliated with Christianity. 
While the Board argues that it will accept 
any volunteer who is a congregational 
leader, they have failed to disclose this 
policy to the public. In addition, there are 
some religious believers in the community, 
such as Cairo’s Wiccans, who have no 
spiritual leader. Others, such as non-
religious believers, do not even have a 
congregation to rally around. The Board’s 
policy ensures that members of these 
communities are not invited to give opening 
prayers. While the Board does occasionally 
invite a Rabbi to deliver a prayer, a 
Christian minister always co-delivers the 
prayer with him or her. Under the totality of 
the circumstances, a reasonable observer 
would believe that the Board is affiliated 
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with Christianity and that it disfavors all 
other religious beliefs and non-beliefs.  
 
It is equally clear that the prayers 
themselves violate the Establishment 
Clause. The Board does not dispute that 
three quarters of the prayers have referenced 
Christ in one fashion or another. This 
undoubtedly has the effect of identifying the 
Board with Christianity. This effect has been 
exacerbated by the Board members’ actions 
and inactions. In the past, the Board has 
refused to censor any prayer given during 
the meetings and has never even asked the 
chaplains to give more non-sectarian 
prayers. While the Board has since revised 
this policy, it has failed to prevent chaplains 
from straying from the revised policy. Even 
if the policy was strictly enforced, it would 
be difficult for the Board to overcome the 
lasting effects of its past policy. See 
McCreary Cnty., Ky. v. Am. Civil Liberties 
Union of Ky., 545 U.S. 844, 872, 125 S. Ct. 
2722, 2740, 162 L. Ed. 2d 729 (2005) 
(finding a display of the Ten 
Commandments unconstitutional even 
though the display at the time of the 
litigation was more non-sectarian than 
previous displays because “the reasonable 
observer could not forget” the earlier 
displays). Furthermore, after each opening 
prayer it was not uncommon for Board 
members to cross themselves, join in an 

“amen” with the audience, and refer to the 
chaplain as the “chaplain of the week.” This 
gave the appearance that the Board was 
Christian and that the chaplain was speaking 
on behalf of the Board. Since nearly every 
chaplain has been Christian, and nearly 
every invocation has referenced Christ, a 
reasonable observer would believe that the 
Board is affiliated with Christianity and only 
Christianity. 

As such, under the totality of the 
circumstances, a reasonable observer would 
believe that the Board is affiliated with 
Christianity and that it disfavors all other 
religious beliefs and non-beliefs. Such an 
effect cannot be tolerated under the 
Establishment Clause of the First 
Amendment.  
 
CONCLUSION 

 
In light of the foregoing, we reverse the 
decision of the District Court.  
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IN THE 
UNITED STATES SUPREME COURT 

No. 472-2014 
 

 
OUR LADY OF THE SNOW, AND 

The TOWN BOARD OF the  
TOWN OF CAIRO, CORELLIA 

Defendants-Petitioners, 
 

-against- 
 

PAUL KELLY 
Plaintiff-Respondent. 

 
 

WRIT OF CERTIORARI 
 
 

 
PLEASE TAKE NOTICE that the Petition for Writ of Certiorari is granted and limited to the 
following questions: 
 

1. Whether the ministerial exception applies to a church organist who was fired for 
complying with a state’s mandatory child abuse reporting statute. 

 
2. Whether the Town Board’s practice of beginning board meetings with an opening 

invocation violates the Establishment Clause. 
 

This matter will be heard during the April Term, 2014. 
 
Dated: July 22, 2013 
 Washington D.C. 
 

By: __________/S/___________ 
Clerk of the Supreme Court of the  

United States of America 
Washington, D.C. 
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APPENDIX A 
 

Applicable Constitutional Provisions 
 
Amendment I to the Constitution of the United States 
Congress shall make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the government for a redress of grievances. 
 

Applicable Statutes 
 

Tourovia Social Service Law § 413 
§ 413. Persons and officials required to report cases of suspected child abuse or maltreatment 
 
(a) The following persons and officials are required to report or cause a report to be made in 
accordance with this title when they have reasonable cause to suspect that a child coming before 
them in their professional or unprofessional capacity is an abused or maltreated child, or when 
they have reasonable cause to suspect that a child is an abused or maltreated child: any 
physician; registered physician assistant; surgeon; medical examiner; coroner; dentist; dental 
hygienist; osteopath; optometrist; chiropractor; podiatrist; resident; intern; psychologist; 
registered nurse; social worker; emergency medical technician; licensed creative arts therapist; 
licensed marriage and family therapist; licensed mental health counselor; licensed psychoanalyst; 
hospital personnel engaged in the admission, examination, care or treatment of persons; a 
Christian Science practitioner; school official, which includes but is not limited to school 
teacher, school guidance counselor, school psychologist, school social worker, school nurse, 
school administrator or other school personnel required to hold a teaching or administrative 
license or certificate; social services worker; director of a children's overnight camp, summer day 
camp or traveling summer day camp, as such camps are defined in section thirteen hundred 
ninety-two of the public health law; day care center worker; school-age child care worker; 
provider of family or group family day care; or any other child care or foster care worker; mental 
health professional; substance abuse counselor; alcoholism counselor; all persons credentialed by 
the office of alcoholism and substance abuse services; peace officer; police officer; district 
attorney or assistant district attorney; investigator employed in the office of a district attorney; or 
other law enforcement official.  
 
(b) A medical or other public or private institution, school, facility or agency shall not take any 
retaliatory personnel action, as such term is defined in paragraph (c), against an employee 
because such employee believes that he or she has reasonable cause to suspect that a child is an 
abused or maltreated child and that employee therefore makes a report in accordance with this 
title.  
 
(c) “Retaliatory personnel action” means the discharge, suspension or demotion of an employee, 
or other adverse employment action taken against an employee in the terms and conditions of 
employment. 


